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On 21 August 2009 Parliament passed two bills to amend the Constitution of Nauru. All of the 15 members who were on the floor of the House at that time voted unanimously in support of the constitutional amendment bills. The following information sheet provides answers to some frequently asked questions in respect of the bills and the process.
Q: Why is the passing of these bills so significant?

A: These bills are significant because they involve amendments to Nauru’s supreme law, the Constitution. The Constitution is higher than all other laws, and all other laws must be consistent with the Constitution, otherwise they are invalid. We have had our Constitution since 1968 and it has never been amended before. But after a lengthy constitutional review process, including consultation with the people of Nauru, Parliament has decided that it is now time to amend our constitution to make certain improvements to it. Most of the amendments are aimed towards improving transparency and accountability of public institutions, making the Constitution more Nauruan, and making the Constitution easier to understand.

It is also significant because it is quite difficult to pass changes to the Constitution. There is a special procedure for amending the Constitution, which is spelled out in Article 84. It requires that the bill to amend the Constitution must sit in Parliament for at least 90 days between the day it is introduced and the day it is passed, and that it must be passed by at least 12 out of the 18 members of Parliament, instead of just by a simple majority. The reason Article 84 requires more than a simple majority and also requires the 90 day waiting period is to make sure that any suggested changes to the Constitution cannot be passed in a rush without proper consideration. 
In the case of the two bills that Parliament passed on 21 August 2009, they sat in Parliament for more than seven months between introduction in November and passage in August, and during that time a great deal of detailed consideration was given to the bills in the Select Committee on Constitutional Amendment Bills and in the Committee of the Whole. And then Parliament voted unanimously in support of passing the bills, with 15 members present when that vote was taken. 

Q: What is the effect of Parliament passing the constitutional amendment bills?

A: The passage of the two constitutional amendment bills by Parliament on 21 August means that Parliament has passed a number of changes to the Constitution, that will come into effect at a later date. But these bills do not automatically become law straight away, because some of the changes Parliament has passed cannot become law until there has been a referendum supported by two thirds of the votes cast in the referendum. In other words, some of the constitutional changes need to have the direct approval of the public before they can take effect.
So basically it means that, because Parliament has agreed to the proposed changes, we can now move on to the final step in the constitutional review process, which is the referendum. 

Q: Why do we need a referendum?

A: Article 84 of the Constitution, in addition to creating a special procedure for Parliament to pass any changes to the Constitution, also says that some of the most important Articles of the Constitution cannot be changed by Parliament alone, but also require the approval of two thirds of the votes cast in a referendum. 

A referendum is a special vote on questions about the Constitution and whether it should be changed, and anyone who is entitled to vote in a general election can also vote in a referendum.
Q: Why will the referendum cover only some of the constitutional changes?

A: That is because Article 84 only requires a referendum for any changes that are proposed to specific Articles of the Constitution, and that is those Articles which are listed in Schedule 5 of the Constitution, which are regarded as the most important bits of the Constitution, such as the way the President is elected, the length of terms of Parliament, human rights provisions and so on. 

Because some Articles of the Constitution have this extra procedural requirement of a referendum, the proposed changes to the Constitution were divided up into two bills: one that deals with amendments that can be made by two thirds of Parliament alone, and one bill that deals with amendments that require the approval of both two thirds of Parliament and two thirds of the votes cast in a referendum. So, all of the proposed constitutional changes contained in the second bill, which is called the Constitution of Nauru (Referendum Amendments) Bill, will be put to the people in a referendum later this year, and people can decide whether to vote ‘yes’ or ‘no’ to those proposed changes to some of the Schedule 5 Articles.
Q: When will the referendum be held?

A: The referendum is scheduled to be held on 27 February 2010.

Q: What happens if the referendum fails to win the support of two thirds of the votes?

A: If the changes submitted to a referendum do not win the support of at least two thirds of all the votes cast in that referendum, then those changes will not be passed and will not take effect. Even though Parliament has passed them with the unanimous support of 15 members, without the additional support of the public in the referendum, any changes to the important Articles listed in schedule 5 will not be passed into law.
If the referendum fails, then some of the constitutional changes – those that do not require the approval by referendum – can still go ahead, but Parliament would need to make amendments to the relevant bill: the Constitution of Nauru (Parliamentary Amendments) Bill, because some of the changes that can be made by Parliament alone are closely intertwined with the changes that would require approval by referendum, and so some of them cannot sensibly be made if the accompanying and interrelated changes have been rejected at referendum.
Q: When will the constitutional changes come into effect?

A: The changes will come into effect on the day of the next general election. The next general election is likely to be in the first half of 2011, if the current Parliament, which began in April 2008, sits for its full three year term. The outcome of the referendum will determine what those changes will be. If the referendum approves the proposed amendments contained in the Referendum Amendments Bill, then all of the changes contained in both of the two bills would come into effect on the day of the next general election. If the referendum fails, then Parliament will need to amend the Parliamentary Amendments Bill accordingly, and whatever changes are left will come into effect on the day of the next general election.
Q: Why don’t the constitutional changes come into effect straight away, or much sooner than 2011?
The main reason the changes cannot come into effect straight away is because some of them require approval by referendum before they can become law. So the commencement date must be after the referendum. But it is also necessary to allow time to make other relevant laws that will be required to accompany the constitutional changes, like a Freedom of Information Act and a Leadership Code Act. And there are also certain changes that logically cannot happen until after a fresh general election, like changes to the way the President is elected.

Q: Where can people get more information?

There will be a very comprehensive public information program in January and February 2010, which will explain all of the proposed constitutional changes to the people of Nauru, so that they have the information they need to make a choice in the referendum. This will include CDs, media, leaflets, and other forms of information. In the meantime, if people would like to see copies of the bills or any other relevant reports, they can obtain them from the Government Information Office, or from the office of Parliamentary Counsel or the Parliament website.
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